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Petition for Reconsideration

Sungilt Corporation, Inc. (ItSungilt lt
), permittee ofTelevision Broadcast Station KXGR(TV),

Channel 46, Green Valley, Arizona, by its attorneys and pursuant to Section 1.106 of the

Commission's Rules, hereby petitions the Commission to reconsider and/or clarify those portions

of the Report and Order adopted on October 22, 1998, in the above-captioned proceeding (the

"Report and Order lt
), that, without providing affected parties with appropriate notice and opportunity

to comment, appears to substantively amended the Commission's Rules so as to severely limit the

ability of entities, including Sungilt, that hold construction permits that are beyond their initial

construction period to extend the expiration of such construction permits.

I. FACTUAL BACKGROUND

Sungilt's construction permit, File Number BMPCT-960801LM, modifying Permit No.

951030KI, was granted on October 25,1996, and expired on April 25, 1997. A copy of Sungilt's

construction permit is attached hereto as Exhibit 1. Sungilt filed a timely application for an

extension of its construction permit in which it demonstrated that it had: (1) made substantial

progress on the facilities authorized by its construction permit, and (2) been unable to complete

construction due to unseasonable snowstorms which precluded it from accessing the transmitter site
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for virtually the entire construction permit period -- a reason clearly beyond Sungilt's control.

Accordingly, Sungilt's extension application met two of the three criteria enumerated by Section

73.3534 of the Commission's Rules as a basis for grant of an extension of a construction permit,

even though Section 73.3534 only requires one of its three criteria to be met. A copy of Sungilt's

April 24, 1997 Application for Extension of its Construction Permit is attached hereto as Exhibit 2.

Nonetheless, by letter ruling dated November 28, 1997, the Commission denied Sungilt's request

for an extension ofits construction permit. A copy ofthe Letter Ruling ofthe Chief, Video Services

Division, Mass Media Bureau, dated November 28, 1997 is attached hereto as Exhibit 3. On

December 29, 1997, Sungilt filed a timely Petition for Reconsideration of the Bureau's denial ofan

extension ofits construction permit, arguing that the third part ofthe "one-in-three" test enumerated

in Section 73.3534 was clearly satisfied, because, during virtually the entire construction permit

period, adverse weather conditions precluded construction at the proposed KXGR(TV) transmitter

site. A copy of Sungilt's Petition for Reconsideration is attached hereto as Exhibit 4. Sungilt filed

a supplement to its Petition for Reconsideration on January 16, 1998, in which it provided the

Bureau with further evidence ofhow adverse weather conditions precluded it from constructing the

KXGR(TV) transmitter facilities during the entire construction permit period. A copy of Sungilt' s

Supplement to its Petition for Reconsideration is attached hereto as Exhibit 5. Sungilt's Petition for

Reconsideration is pending before the Bureau. 1

Sungilt believes that it has demonstrated in its Petition for Reconsideration and
Supplement that its construction permit should be reinstated. However, Sungilt will not reargue
that issue in this Petition. To the extent relevant, Sungilt incorporates by reference its Petition
for Reconsideration and Supplement in this Petition. See, Exhibits 4 and 5.
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II. THE NOTICE OF PROPOSED RULEMAKING FAILED TO PROVIDE
SUNGILT WITH NOTICE THAT THE COMMISSION WOULD
SUBSTANTIVELY MODIFY THE STANDARD UNDER WHICH IT
WOULD REVIEW SUNGILT'S APPLICATION FOR EXTENSION OF ITS
CONSTRUCTION PERMIT

Sungilt refrained from filing comments in the above-captioned proceeding, because the

Notice ofProposed Rulemaking issued by the Commission on April 3, 1998 (the "NPRM") appeared

to clearly indicate that, because Sungilt's construction permit was beyond its initial period, the

proposed rules regarding the extension of construction permits would not apply to Sungilt.

Specifically, at paragraph 67 of the NPRM, the Commission stated that:

Finally, we propose that the rules regarding construction permits, and extensions thereof,
that we adopt in this rulemaking proceeding be applied to any construction permit that is
currently in its initial construction period (i.e., the first 24 months for a full power TV
facilities permit and the first 18 months for an AM, FM, International Broadcast, low
power TV, TV translator, TV booster, FM translator, FM booster, or broadcast
auxiliary permit). We invite comment on how to implement our proposal and
whether implementation would cause unjustifiable hardship to permittees or would
result in a disservice to the public. We believe. however. that it would be
administratively unworkable to apply the proposed rules to construction
permits that are already beyond their initial construction periods (whether
through extension. assignment. transfer of control. or modification). Because
many of these permits have already been afforded a construction period close
to (or. in many instances. in excess 00 the three-year term proposed in this
Notice. we propose to continue to apply the rules as they exist today to permits
outside their initial periods. We invite comment on the tentative conclusion that
it is more appropriate to continue to apply our current rules to construction permits
that are beyond their initial periods.

NPRM at Para. 67 (emphasis added)

Thus, in the NPRM, the Commission clearly expressed its intention to Sungilt, and other

entities holding construction permits that were beyond their initial terms, that the proposed rules

would not be applicable to their pending construction permits and would not further restrict their

ability to seek extensions oftheir construction permits pursuant to the currently applicable "one-in-
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three" showing contained in Section 73.3534 of the Commission's Rules.

However, in its subsequently released Report and Order, the Commission, without notice to

Sungilt and other similarly situated permittees, adopted Rules that appear to effectuate a result that

is precisely the opposite of what the Commission indicated it intended to do in the NPRM. It

appears that, in the Report and Order, by deleting Section 73.3534 of the Commission's Rules in

their entirety, the Commission mandated that in all cases, the construction authorized by all

construction permits, even permits, such as Sungilt' s that had been outstanding for over three years,

be completed within three years, unless the permittee can demonstrate that an "act of God" made

construction progress impossible notwithstanding the permittee's diligent efforts.

The Report and Order stated, at paragraph 84 that:

Although we proposed in the Notice that these rules apply to any construction that
is within its initial construction period at the time these rules are adopted, we
conclude that the fairer approach is to allow all permittees to take advantage of the
extended construction period in the manner set forth below. Act of God
encumbrances will be narrowly construed and include only those periods where the
permittee demonstrates that the construction progress was impossible,
notwithstanding its diligent efforts. In light of these new procedures, we eliminate
the current practice of providing additional time for construction after a permit has
been modified or assigned.

Sungilt notes that the Commission's precise intent is not clear from a reading of this

paragraph. The Commission states, "the fairer approach is to allow all permittees to take advantage

of the extended construction period ... " Id. Thus, it would appear that the Commission's purpose

in this paragraph was to provide parties with outstanding construction permits with more time.

However, as applied to Sungilt and similarly situated permittees, the result will be just the opposite.

Thus, pursuant to the Report and Order and contrary to the tentative conclusion in the NPRM, the

Commission's current rules will be amended, and, if Sungilt's Petition for Reconsideration that is
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pending before the Bureau has not been acted upon by the Bureau before the effective date of the

amended rules, it appears that Sungilt's Petition for Reconsideration may be ruled upon under the

amended rules.

The amended rules, which are much more restrictive than the current rules, and inconsistent

with longstanding Commission practice, could potentially lead to a denial of any reinstatement or

extension of Sungilt's construction permit, and deny the Bureau the ability to analyze Sungilt's

Petition pursuant to Section 73.3534 ofthe Commission's Rules, the rule section pursuant to which

the Petition was filed. Sungilt received no notice that the Commission was considering such a

draconian result. As shown above, the NPRM stated just the opposite - that the Commission

contemplated no change in the current rule as it applied to permittees in Sungilt's position. Thus,

the NPRM gave Sungilt no notice ofthe rule which has been adopted and no notice that its Petition

would be ruled upon pursuant to this new restrictive rule. To apply the rule to permittees such as

Sungilt is a denial ofdue process, violates the Administrative Procedure Act, 5 U. S. C § 551, et seq.,

and is fundamentally unfair.

ill. THE COMMISSION MAY NOT RETROACTIVELY APPLY THE
AMENDED RULES TO PETITIONS PENDING BEFORE THE ADOPTION
OF THE AMENDED RULES

The Report and Order provides, contrary to the proposal in the NPRM, that it will apply to

all outstanding construction permits. To the extent the rule changes the terms for granting an

extension application already on file before the rule was adopted, it amounts to a retroactive rule

change, and is inconsistent with longstanding precedent against retroactive rulemaking. See,

Landgrafv. USI Film Products, 511 U.S. 244, 265-266 (1994) and Bowen v. Georgetown Univ.

Hosp., 488 U.S. 204, 208 (1988). The rule change was adopted by the Commission on November
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25, 1998. Sungilt's Form 307 request for an extension of its construction permit was filed on April

24, 1997, and its Petition for Reconsideration of the Commission's denial of its request for an

extension of its construction permit was filed on December 29, 1997. Thus, application of the

amended rule to Sungilt's pending Petition would be retroactive rulemaking and is impermissible.

Sungilt's request for extension of its construction permit, and its Petition for Reconsideration were

filed in reliance on the Commission's current rules and practices. Moreover, Sungilt's business plan

and substantial expenditures in pursuit of its business plan have been made upon reliance on the

Commission's stated construction permit policies. Sungilt may be irreparably injured if the

Commission retroactively applies a new standard for action on its pending Petition.

It appears that in the NPRM, the Commission recognized the impropriety ofapplying the rule

retroactively. See, NPRM at Para. 67. Sungilt therefore requests that the Commission clarify that

the amended rules will not apply to any requests for extension of time or Petitions for

Reconsideration of such pending requests prior to the effective date of the new rules.

IV. THE COMMISSION SHOULD CLARIFY THE RULE ADOPTED IN THE
REPORT AND ORDER WITH RESPECT TO TOLLING OF THE
CONSTRUCTION PERMIT PERIOD

The Report and Order eliminates Section 73.3534 of the Commission's Rules as it currently

stands. Under the current version of Section 73.3534, a permittee can obtain an extension of its

construction permit if it can show that "no progress has been made for reasons clearly beyond the

control of the permittee (such as delays caused by governmental budgetary processes and zoning

problems) but the permittee has taken all possible steps to expeditiously resolve the problem and

proceed with construction." This showing has been replaced by proposed Section 73.3598(b),

which, as explained above tolls the newly-adopted three year limitation only if different, more
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restrictive conditions are met. For the reasons more fully specified below, Sungilt respectfully

requests that the Commission reconsider the language contained in proposed Section 73.3598(b) of

the Commission's Rules and clarify when the three year construction permit limitation will be tolled.

A. The Commission Should Clarify That The Snowcover That
Precluded Sungilt from Constructing the Authorized Facilities
Was an "Act of God" That Tolls the Three Year Period of
Construction Mandated by Proposed Section 73.3598(b)(i) ofthe
Commission's Rules

Proposed Section 73 .3598(b)(i) ofthe Commission's Rules provides that the three year limit

for a construction permit can be tolled if "[c]onstruction is prevented due to an act of God, defined

in terms ofnatural disasters (e.g. floods, tornados, hurricanes, or earthquakes). Sungilt respectfully

requests that the Commission clarify that conditions such as: snowfalls, freezing temperatures, ice,

heavy winds and other harsh, but cornmon, weather conditions are also "acts of God," which will

toll the construction permit period, if they in fact make construction impossible. It is not clear from

the Report and Order whether an "act of God" for purposes of the tolling provision is intended to

apply to "acts of God" which are accompanied by widespread devastation, or whether less

devastating, but equally or even more disabling "acts of God" are also included by the Rule.

This distinction is critical to Sungilt's circumstances, because Sungilt's transmitter site,

which is 8,500 feet above sea level, is subject to snowcover, ice and heavy winds from October or

November until March or April every winter. In fact, it is because Sungilt's last construction permit

modification was granted in October, 1996, and expired in April, 1997, a period during which

Sungilt's site was completely inaccessible for construction due to snow, ice and heavy winds, that

Sungilt now has a Petition for Reconsideration pending.

The "acts of God" which precluded Sungilt form completing construction were, in many
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ways, more disabling than the "acts of God" cited in the Report and Order. For example, a tornado

may last only minutes and may permit resumption of construction or repair within a few days. On

the other hand, at 8,500 feet above sea level, snow and ice can, and did, preclude construction for

a six month period. Therefore, Sungilt requests that the Commission clarify its description of "acts

of God" to include snow, ice, extended periods of heavy wind and extremely cold temperatures

which make construction virtually impossible, as events that will toll the three year construction

permit period set forth in the new Section 73.3598 of the Commission's Rules.

B. The Commission Should Clarify Whether Section 73.3598(b)(Ii)
Requires a Permittee That Has Acted with Due Diligence to
Obtain All Local, State and Federal Regulatory Approvals
Necessary to Construct a Commission Authorized Facility to Sue
a Regulatory Body That the Permittee Believes May Preclude the
Permittee from Constructing its Authorized Facility Within
Three Years.

Proposed Section 73.3598(b)(ii) of the Commission's Rules provides, in pertinent part, that

the three year limit for a construction permit can be tolled if" ...construction is delayed by any cause

ofaction pending before any court ofcompetent jurisdiction relating to any necessary local, state or

federal requirement for the construction or operation of the station, including any zoning or

environmental requirement." This section of the Rule appears to presuppose that a permittee will

only be unreasonably delayed by a regulatory body ifthe regulatory body has denied the permittee's

zoning or environmental request, thus requiring the permittee to sue the regulatory agency in order

to obtain the regulatory body's required consent. However, the most frequent problem facing

permittees is not a regulatory body's unreasonable refusal to approve the permittee's proposed

facilities, but rather by the delay of the regulatory body to take any action. Inaction, rather than

negative action, is likely to be the primary cause precluding permittees from constructing their
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facilities within the three year time period mandated by proposed Section 73.3498 of the

Commission's Rules. As the Commission is well aware, this situation is especially true today with

the exponential proliferation of antenna towers as a result of both the rapid expansion ofwireless

services and the advent of digital television. Many zoning authorities are now taking much longer

to approve all tower construction applications.

Against this backdrop, the apparent requirement contained in proposed Section

73.3598(b)(ii), that in order to toll this section's three year construction permit limit, a permittee

must actually sue a regulatory body that a permittee fears may preclude it from completing

construction ofits facilities within three years is untenable. If a zoning authority or other regulatory

body has not acted, under the Commission's new rule, a prudent permittee would need to file a writ

of mandamus, or some similar action to meet the Commission's tolling requirement for pending

litigation. However, it is very difficult to be successful in a mandamus action, particularly if it must

be filed in state court, rather than federal court. In addition, even if a permittee is successful, a

mandamus order merely requires a regulatory body to act, it rarely requires a particular outcome.

Thus, a permittee which has successfully litigated a mandamus action must then seek approval from

a regulatory body which has been ordered to act by a court. The ultimate action taken under such

conditions may not be favorable to the permittee.

Therefore, a litigation requirement would virtually preclude a permittee from cooperating

with the regulatory body in the first place, and would also unnecessarily deplete precious permittee

resources by requiring a permittee to tum to the courts at the first sign ofregulatory delay. Clearly,

rather than serving the Commission's goal of rapid completion of construction of authorized

facilities, the litigation requirement contained in proposed Section 73.3598(b)(ii) may cause

-9-



extensive, needless delay by requiring the litigation of regulatory delays that could otherwise be

resolved amicably on a more expedient basis. Accordingly, the Commission should clarify the

litigation requirement contained in proposed Section 73.3598(b)(ii) by amending it to state that, if

a permittee can show that it has acted with due diligence to obtain the requisite regulatory approval,

it is not required to commence litigation against a regulatory body in order to toll the three year

construction permit limit.

CONCLUSION

The Commission should reconsider and clarify the restrictions and prohibitions contained

in the new Section 73.3598 and clarify that: (i) Section 73.3598, as amended, does not apply

retroactively to applications for extensions ofpermits and Petitions for Reconsideration ofextension

denials that have been filed prior to the effective date of Section 73.3598, (ii) conditions such as the

snowcover and ice encountered by Sungilt are "acts ofGod" that toll the construction permit period,

and (iii) that permittees that have acted with due diligence to obtain necessary federal, state and local

regulatory approvals are not required to initiate litigation against regulatory bodies in order to toll

the three year construction permit limit.

Respectfully submitted,

SUNGILT CORPORATION, INC.

mes L. Winston
Darrin N. Sacks
Rubin, Winston, Diercks

Harris & Cooke, L.L.P.
1333 New Hampshire Ave., N.W.
Tenth Floor
Washington, D.C. 20036
(202) 861-0870

Its Attorneys

Dated: January 19, 1999
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United States of America

Official Mailing Address:

Gel 2 5 1~6• Grant Date:

. 1
i

SUNGILT CORPORATION, INC.
2309 N. HAMPTON
TUCSON, AZ 85719

(('--~. .

-----------------------~~~-=~-

r •

Call Sign: KXGR

Permit File No.: BMPCT-960801LM

This permit expires 3:00 a.m.
local time, 6 months after
grant date specified above.

This Permit Modifies Permit No.: 951030KI

Subject to the provisions of the Communications Act of 1934, as
amended, subsequent acts and treaties, and all regulations heretofore
or hereafter made by this Commission, and further subject to the
conditions set forth in this permit, the permittee is hereby
authorized to construct the radio transmitting apparatus herein
described. Installa~ion and adjustment of equipment not. specifically
set forth herein shall be in accordance with representations contained
in_the permittee's application for construction permit except for such
modifications as are presently permitted, without application, by the
Commission's Rules.

This permit shall be automatically forfeited if the station is not
ready for operation within the time specified (date of expiration) or
within such further time as the Commission may allow, unless
completion of the station is prevented by causes not under the control
of the permittee. See Sections 73.3598, 73.3599 and 73.3534 of the'
Commission's Rules.

Equipment and program tests shall be conducted only pursuant to
Sections 73.1610 and 73.1620 of the Commission's Rules.

Name of Permittee:

SUNGILT CORPORATION, INC.

Station Location:

AZ-GREEN VALLEY

Frequency (MHz): 662.0 - 668.0

~ : FCCFonn .'3~-A OCtober.~1;: .1985



· Callsign: KXGR

Carrier Frequency (MHz): 663.25 Visual

Channel: 46

Hours of Operation: Unlimited

667.75 Aural

Permit No.: BMPCT - 960801LM

Transmitter location (address or description) :

PRIME COMMUNICATIONS SITE, MT. BIGELOW, PIMA COUNTY, AZ

Transmitter: Type Accepted. See Sections 73.1660, 73.1665 and 73.1670
of the Commission's Rules.

Antenna type: (directional or non-directional): Non-Directional

Description: ANDREW ATW25H6-E501-46M

Beam Tilt: 1.50 Degrees Electrical

Major lobe directions (degrees true): Not applicable

Antenna Coordinates: North Latitude
West Longitude

32
110

24
42

54
56

Transmitter output power : As required to achieve authorizedERP

Maximum effective radiated power (PEAK): 1860.0 kw
32.7 DBK

(

Height of radiation center above ground :

Height of radiation center above mean sea level.:

Height of radiation center above average terrain:

Antenna structure registration number: none

Overall height of antenna structure above ground
(including obstruction lighting if any) ..... :

53 Meters

2642 Meters

1095 Meters

73 Meters

Obstruction marking and lighting specifications for antenna structure:

It is to be expressly understood that the issuance of these specifications
is in no way to be considered as precluding additional or modified marking
or lighting as may hereafter be required under the provisions of Section
303(q) of the Communications Act of 1934, as amended.

PARAGRAPH 01.0, FCC FORM 715 (OCTOBER 1985) :
Antenna structures shall be painted throughout their height with
alternate bands of aviation surface orange and white, terminating with
aviation surface orange bands at both top and bottom. The width of the
bands shall be equal and approximately one-seventh the height of the
s~ructure, provided however, that the bands shall not be .more than 100

FCC Form,3S~-A OctQber2t, ;1,9.85-::;',
I . -
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.
Callsign: KXGR

feet nor less than 1 and 1/2
cleaned and repainted as
visibility.

feet in width. All
often as necessary

Permit No.: BMPCT - 960801LM

towers shall be
to maintain good

PARAGRAPH 03.0, FCC FORM 715 (APRIL 1985):
There shall be- installed at the top of the structure one 300 m/m
ele~tric code beacon equipped with two 620- or 700-watt lamps (PS-40,
Code Beacon type), both lamps ~o burn simultaneously, and equipped
with- aviation red color filters. Where a rod or other construction of
not more than 20 feet in height and incapable of supporting this
beacon is mounted on top of the structure and it is determined that
this additional construction does not permit unobstructed visibility
of the code beacon from aircraft at· any normal angle of approach,
there shall be installed two such beacons positioned so as to insure
unobstructed visibility of at least one of the beacons from aircraft
at a~y nqrmal angle of approach. The beacons shall be equipped with a
flashing mechanism producing not more than 40 flashes per minute nor
less than 12 flashes per minute with a period of darkness equal to
approximately one-half of the luminous period.

PARAGRAPH 11.0, FCC FORM 715 (APRIL 1985):
At the approximate mid point of the over-all height of the tower there
shall be installed at least two 116- or 125-watt lamps (A21/TS) en­
closed in aviation red obstruction light globes. Each light shall be
mounted so as to insure unobstructed visibility of a least one light
at each level from aircraft at any normal angle of approach.

PARAGRAPH 21.0, FCC FORM 715 (APRIL 1985) :
All lighting shall burn-continuously or shall be controlled by a light
sensitive device adJusted so that the lights will be turned on at a
north sky light intensity level of about 35 foot candles and turned
off at a north sky light intensity level of about 58 foot candles.

PARAGRAPH 22.0, FCC FORM 715 (APRIL 1985):
During construction of an antenna structure, for which obstruction
lighting is required, at least two 116- or 125-watt lamps (A21/TS)
enclosed in aviation red obstruction light globes, shall be installed
at the uppermost point of the structure. In addition, as the height of
the structur~ exceeds each level at which permanent obstruction lights
will be required, two similar lights shall be displayed nightly from
sunset to sunrise until the permanent obstruction lights have been
installed and placed in operation, and shall be positioned so as to
insure unobstructed visibility of at least one of the lights at any
normal angle of approach. In lieu of the above temporary warning
lights, the permanent obstruction lighting fixtures may be installed
and operated at each required level as each such level is exceeded in
height during construction.

FCC-F(jrm3S~:A OctOber 2t;l9.8S~- ..
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CaUsi~n: KXGR

Special operating conditions or restrictions:

Permit No.: BMPCT - 960801LM

1. Grant of this authorization is conditioned on the outcome of the
digital television (DTV) rule making proceeding in MM Docket
No. 87-268. To the extent that the station'S Grade B contour
or potential for causing interference is extended into new areas
by this authorization, the Commission may require the
fa'cilities authorized hereil:l fo be reduced or modified.

*** END OF AUTHORIZATION***

FCC Form 352-A October 21, 1985 .Page 4
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F@d@ral Communications Commission
Washinlton. D. C. 20554

ApproY@dbyOMB
3ll6O-O407

Expires 03131197

FCC/MELLON
FOR
FCC
USE

ONLY

APR 241997

FCC 307

APPLICATION FOR EXTENSION OF BRO~OCAST'

CONSTRUCTION PERMIT OR TO REPLACE EXPIRED

CONSTRUCTION PERMIT .
lCARfFUllY READ INSTRUCTIONS BEFORE FILLING OUT THIS FORM)

FOR COMMISSION USE ONLY

FilE NO. . If}It/f:- 97ti

1. APPlICANl NAME (last, First, Mi~le In.itiall

SUNGILT CORPORATION I-NC. -
MAILING ADDRESS (line 1) (Mnimum 3S characters)

I

I 2309 N Hampton Street -.
MAILING ADDRESS (lin~ 2) (Maximum 3S characters)

! ----..-
r. ',V STATE OR COUNTRY (if foreign address) I ZIP CODE "'-

Tucson AZ 85719 '
TELEPHONE NUMBER (indude ..rea code) CALL LEITERS OR OTHER FCC IDENTIFIER (IF APPLICABLE)

c::')" &:.')0 n~n~ - -
Q D2. A. Is a foee submitted with this application' Yes No

B. If No, indicate reason for fee exemption (see 47 C.F.R. Section 1.1112).

0 Governmental Entity 0 Noncommercial educational D· Other (Please eltptain):
licensee/permittee

C; If Yes, provide the following information:

Enter In C(.lumn (AI the correct Fee Type Code for the service you are applying for. Fee Type Codes may be found in the -Mass Media Services Fee
Filinl Guit e.- Column (8) li".s the Fee Multiple appliCible for this tlpplication. Enter in Column (0 the result obtained from multiplying the value of
the Fee Tyue Code in Column (Al by the number listed in Column (8).

(AI ._ (Bl (0

--!rEE TYPE CO-DE
FEE MULTIPLE FE, DUE roR FEE TYJ ['OR'CC US. ON'Y(if requirf'd> CODe IN COLUMN (A)

I r MIK IT 0 101 01 1 $ 245.00 C\~5\ (J6
I ._------.----

3. PURPOSE Of APPliCATION: @ a. Additional time to construct
':Jf(ladcast 5tation o b. Cunslruction Permit 10 repld("l!

expired permit

fW.lUCAI!.~..Qf.ll.Uli1AlWlWif.ONSTRLJCI ION PERMIT
legal nam~ of Appliunt _..._._.._~

I

I
_.~----~

Slate

.AZ

DQ.iLt_..c.orporatioJtlC...-.__. -- -_.._.--­
C...I1I.11en

KXGR-TV [i) Main Iransmillt!r D Auxili,lry Tr,,"smiltt!r

._._--------_... ' _..._--------
Channel No. i City

.. ..._ .-=--46--=- __•__ Jil"~e1LYall~_. .._.._
Frequency

___6&2;::-6.6.8 _.__.

File Number 15'/0 ~DJ.<X;

BPCT830311KN

5. Submit as an hhibit II list IIf the file number~ of pending tlpplicoltions lom-erning the station. e.!t., m.ljnr or minor
modifi("ations, olllsignments, etl".

•
ICC. )07

A..,il-"'S



6.·EXTtNT Of CONSTRUCTION

" No. submil ..., an hhibil ... dflcription of whal equipment "", ~n metered, from whom and wh~n it w~s

ordered, .Ind the promised ~i\'e1'Y dale (il Mly). If no O'der has been placed. §() indic.ale MId npl.lin.

b. H¥ iMtall.atinn t ummen<.t~d?

If Yes. submit ,n .an hltibit II cfe.jcription of the ."tent of iMlill....tion. Ihe .....Ie on which instIllation com""t:..d.
and lhe estinwtflf cUte by which cOMtruclion cln be t:ompleted.

7.e.) " ~iulion is for elliension of (CJft~ruction Pe1'mit. submit .as In hhibit .any oIdc:Iitional construction prOllrfts
not specified bve .nd reuon(s) why construction hoIs not been compleled.

(bIll ....l'c...lion is 10 repl...ce .n expired cOMlruction permit. submit ., iln bhibit the reason for nol sl&bmitlinx ..
timely eatension application. tOl~ with .Iny ~ition.ll construction IIfOlress nOt spec'ified tbon _d lhe reo¥On(s)
why con51~uclioi'l w..., nol compl..ed durirtll the 'period lpeCified in ttle construction pet'mil or sulKequent
ellotensionfs).

. 8. Are the rep~ent.tloft~,includin& environmental, conlained in the ...pp1ic.tion fO' construclinn permit stillirue
and eOfftCtf

If No, ,ive p.vticul.r, in oln Exhibit.

9. Since the OIi"l 04 the .,pic""I', Usl application, has M~.. fmdinl bMn mack .0' fiMJ action been l.a._ by
.any court ,. administraliw body with ..aped to lhe .pplic..... or parties to Ihe ~icanl in .. eiYiI ,. crimin.al
proceedin.. brouahl under lhe provisions of any l.aw reflllini 10 the foltowi"l: an, felony: rnass lIMdi..,e1..ted
antitrult,. unf~ir (ornpetilion; fro\udulenl statflft~nts (0 another lovernmenlill unito or dilcrlmNtionJ

111M ~nswer is Yes. submil ~s ~ hhibit .a full diKlosure concernincthe Pft'$OIls and ni.ltten involved, includinl MI
ldefttifkalion of the 4.'OUrt cW ....inft;tr.ative body and the proceedi"l (by d.alet ~nd file nucnben>, and Itte disposition
of die flliption. Wher. the r~uisile infOt'mat1on has been earlier d'1SdoHd in cOMectioft with another applicalion or
• required b, 47 U.S.C. Sedion 1.65(el. lhe applkMI need onl, prO'tide: (i) an identifICation of tIMlprniout
fUbmission by reference to the file number in the c:ase of an app/kation, the c"'letters of the stotlion .......dinc which
the appIk.ation or Section 1.65 iftform.ation wa. filed, and the d.ate of the tiline: and (iii the disposition of the
previously reported ~ttcr.

~ Yn ·0 No

I
hhibil No. lA

GJ Y~s 0 No

~Jhh~tNO..

r
hhihit No.

1. . .JJ..... __.

I hhibil No. .]

[i] Yes 0 No

r E~~ib~tN~J

0 Vft G1 No

bhibit:J

The APPLICANT hereby w.a;ves ...ny c....im to lhe use of any INrtkula, ~equen(yor of the electromae....1c Sf)f'Clrum ..s "'.lin,t tlMo rf'lul..lory power al
the United Stales bec:~use of the previous use 01 the sa."., whether by licente or otherwise. and requests lin authoriution in .lCcord.1nce with this
~Ik.ation. (See Section 304 al the C_municalions Act al1934, a. _ended.)

~, .le APPLICANT Kknowlftlces that oIIllhe slaternents made in thit .,.,Iic.tion and alt.ached exhibit, are cons....ed mal«ial"lIPretent.atioRS and that
.n f.~e ed\ibits are a m.aterw part hereof and are incorporated herein I' Nt out in full in the application.

WillfUL FALSE STAI£MINTS MADE ON THtS FORM ARE PUNISHAILE IV fiNE AND/OR IM'RI510NMENT (U.s.
COO£, nTU 18, SECTION 100n, AND/OR REVOCATION Of ANY STATION LlCENSf OR CONSTRUCTION 'fRM"

(U.s. CdDE. TtTlf 47. HeTlON 3U(.x1l1, AND/OR FORFEITURE (U.S. COOE, TITLE 47, SECTION SO)))

CERTIFICAnON

1. Iy claecllinl "es, the o\pplic.:...nt c.:~,tifies. Ih.at. in the c.ase of an individual o\pp1icilnt, he or she is ,,0( subjecl to '"
dniaI", feder~1 benefill ttlal includes FCC benefits purw.ant 10 Section 5)01 of lhe Anli-Drus Abuse Act of "H. 21
U.s.C. Sect... 162. or, in the c.w of a non-Individu.l applicant (e.I.. corporAlion, partnenhip or ucher
unincorporated associoltionl, no p.arty to the ~icalion i. subject to a .....1of fedftoal benriit. tholt indudft fce
benefits punuanl to th.al Hction. For lhe definilion 04 a ·lNrty· for th.... purposn, see 47 C.f.R. Section 1.2002(b).

o No

2. I certify thAt the stalements in thi. Applic~lio".,e true. complete••nd correct 10 th. best of my Icnow1edcc .ftd beli~f.....d .., •.rNlde in lood faith.

IName
I SUNGILT CORPORATION INC.
r l~--'-"

L__. Pr~sident

fCCII'W_1I r'.....,1... .

Oat.
April 24, 1997

-------~---_.~~----------------~------------------------~------~------------------------------------~~--



Sungilt Corporation Inc.
Form 301

Question 6
Exhibit A

As- previously reported to the Commission, the applicant has arranged for the complete
construction and installation of its offices-sludios-master control. production facilities and
studio-to-transmitter link. These facilities are now in place and operative. The applicant has

- an agreement with the licensee of KHRR-TV. Channel 40. Tucson. Arizona. to co-:-Iocate with
KHRR-TV their respective offices. studio. master control and production facilities. The applicant
will have dedicated offices and master control facilities. The applicant will share studio and
production facilities. Additionally. the agreement provides that the two stations will also share
existing employees. The applicant will. however. employ at least two dedicated employees. The
facilities are located at 2919 East Broadway. Tucson. Arizona. telephone (520) 322-6888. The
agreement has been in effect since the grant of the construction permit.

As to the transmission facility. the applicant has been unable 10 install the equipment
due to weather conditions at the site which is located at 6000 feet above the valley floor. The
construction permit was granted in October 1996 immediately before the start of the Winter
season; and a winter snow accumulation precluded access to the antenna/transmitter site until
mid-April 1997. The installation is expected to be completed within ninety days.

~~
Arlene Stevens
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Question 7 (a)
Exhibit 8

In addition to the reasons shown in Exhibit A, the applicant seeks additional time to
construct because of the advent of digital television. Given that the Commission has now
completed its first rulemaking for DTV. including adopting transmission standards and assigning
digital channel allocations. the applicant believes that it can significantly hastened by a
number of years the introduction of high definition television within the Tucson television
market by building a combined NTSC and di ital' transmission t. Thus, the applicant
proposes to install a combined NTSCjdigital transmitter an a broadband antenna capable of
transmitting applicant's NTSC Channel 46 and its digital channel 47. which was just assigned
three days ago. This objective would greatly serve the interests of viewers in the Tucson area.
However. the currently authorized NTSC facilities are somewhat incompatible with the digital
facilities. Thus, applicant is filing contemporaneously herewith, an application for a minor
change to modify its existing construction permit so that its NTSC [Channel 46 and digital
Channel 47] transmission plant can be compliant. And. pending Commission action on the
modification permit. applicant also is contemporaneously filing with the Commission a request
for special temporary authority to permit the commencement of broadcasting on Channel 46
using existing. installed and authorized facilities of K43CW.

~
Arlene Stevens
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FCC MAIL SEGl 10 to.

No~ ZS iO 5: !tH '9'1 NOV 2 8 1997

Sungilt
2309 N.
tucson,

.
nI ~' ~' . -'
\.J ,'),' •

Corporat~on,

Hampton
AZ 85719

Inc .'

i800E1--SA

Re: KXGR (TV)
Green Valley, AZ
BMPCT-970424KF

• l

'-.____ 0·

Dear Permittee:

This is with respect to the above-captioned application for an
extension of time within which to construct Station KXGR(TV) ,
Channel 46, Green Valley, Arizona ..
The Commission's records show that your original construction
permit was issued on July 20, 1990, and you init,ially had until
July 20, 1992, in which to complete construction. On October 13,
1992, we granted your first extension of time to build the
station based on your statement that you had entered into an
agreement with Station KHRR-TV in Tucson, Arizona, for the
provision of administrative, .engineering services and
studi%rigination equipment. You further indicated that you had
entered into an agreement for the acquisition of transmission
equipment.

In your next extension application, filed on April 13, 1993, you
stated that the delay in construction was due to the fact that
the transmitter site representative made "unreasonable demands"
for site rental fees. However, because you represented that the
problem had been resolved, the Commission nevertheless granted
you a six-month extension of your permit. However, we advised
you then by letter dated June 17, 1993 that we did not expect to
consider favorably another extension application without a
specific and detailed showing that construction had commenced and
that there had been substantial progress toward the completion of
the station.

Since that time, despite the grant of two extension of time
requests and two site change applications, you have failed to
complete construction. You have filed the instant extension ­
request stating that additional time is needed to complete
construction due to the poor weather conditions and because you
wish to build a combined NTSC/digital station. To that end,
you state that you have contemporaneously filed a minor
modification to your construction permit to make it compatible
with your digital channel. You further state that you have
requested Special Temporary Authority to commence broadcasting
using the existing facilities of translator station K43CW.

i
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Before an extension application can be granted, Section
73.3535(b) of the Commission's Rules requires a showing that
either substantial -progress has been made in the construction of
the station o~ that reasons clearly beyond the permittee's
control prevented construction, and that all possible steps have
been taken to resolve the problem and proceed with construction.

Although you have now held the permit for seven years, only
minimal construction, if any, has taken place. Your first
extension request in 1992 stated that you had an agreement with
the licensee of Station KHRR-TV, Channel 40 Tucson, Arizona to
co-locate with that station's offices, studio, master control and
production facilities. In the instant application, you cite this
same agreement as evidence of substantial progress. However, the
Commission's rule requires,that substantial progress is
demonstrated with each extension application. Therefore, it
cannot be concluded that you have made substantial progress.

In addition, you now attribute delay to your new site, which you
state could not be constructed on due to poor weather conditions.
However, this site was approved October, 1996 and the instant
extension filed in April, 1997. This time period of ~ix months
should have been ample enough time to at least commence
constructing the station even with some days of inclement
weather. Also, although you state that you have requested a

'.. Speci,aJ,. Temporary Authority to ,commence broadcasting on .
translator station K43CW 'and, have filed a minor modificat.~on to
accommodate your digital channel, the Commission is not in
receipt of these requests. In any event, it is not clear how the
use of a translator station's facilities would qualify as
substantial progress in the construction of your full-service
television station. Finally, although the Commission has
approved the implementation of digital television, the primary
responsibility of the permittee is to complete construction on
its analog television station. In sum, you have not shown in the
inst3nt extension request a specific and detailed showing that
construction has commenced and that there has been substantial
progress since your last extension.

Accordingly, for the reasons stated, your extension application
IS DENIED, and your construction permit IS CANCELLED, and your
call sign IS DELETED.

Sincerely,

Barbara A. Kreisman
Chief, Video Services Division
Mass Media Bureau

cc: Stephen T. Yelverton, Esq.
sva/MMB II kxgr ll

Typed: 11-14-97
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SUNGILH

December 26, 1997

The Secretary
Federal Communications Commission
1919 M Street Room 222
Washington. D.C. 20554

KXGR-T\! -+6
Arlene Stevens

RECEIVED
. DEC 29 1997

Federal Cc;rI;Tumicltiolls Comrtllssioft
OfficI of SICR1aIy

Dear Mr. Secretary:" ""..

Re: KXGR(TV)
Green Valley. AZ
BMPCT-970424KF

I

Sungilt Corporation Inc., pursuant to Section 1.106(a)(1) of
the Commission' s Rules, hereby tenders for fi I ing the attached
original and four copies of a "Petition for Reconsideration" of the
letter action dated Novemher 28, 199.7, by the Chi-ef, Video Serv..ices
Division, d~nying the referen~ed application fo~ extension of time
to cons~ruct, canceling theconstruetion permit and deleting the
call sign·.

If there are any questions, please advise.

Sincerely,

Sungilt Corporation Inc.

/\/l~By:~ \
Arlene St~
Its President

COPySENT REF ROOM­
2309 NORTHHAMPT01" STREET lUCSON, .ARIZONA'" 85719.

. .
" "-. . ..
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RECEIVED

DEC 29 \991
.
Ftderai (;Ul:iffiunieations Commiuion

OfficI of Sec:rmry ..
..

BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In re ..
SUNGILT CORPORATION INC.

BMPCT--970424KF .
Construction Permittee of
KXGR(TV)
Green Valley, Arizona

Application For Extension
of Time To Construct

To: Chief, Video Services Division

PETITION FOR RECONSIDERATION

I. Summary

A. Introductory Statement

The antenna site for KXGR(TV) is located atop Mt. Bigelow.

The mountain si te is at an Alpine-type elevation of 8500 feet.

Typical Winters are harsh. Weather conditions include snow, ice,

temperatures between 10 to 20 degrees and hurricane force winds

from 80 mph-to 100 mph. Area roads are typically closed.

Unseasonably early, heavy and continuing Winter snowfalls,

freezing temperatures, residual ice, hurricane force winds and

other harsh weather conditions, or threats thereof, precluded any

construction of Station KXGR(TV) from October 26, 1996, through

April 1997. ~eather conditions were· so severe that the U~S. Forest

Service closed, locked and gated the access road to the antenna
••- <

site to all but emergency vehicles for virtually the entire

construction permit time period.

1.- ..
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The Bureau's action in denying an extension of time was

predicated on the incorrect factual assumption that weather

conditions precluded construc~ion for only "some days" during the

Winter. The reality is that construction was precluded for

virtually all days. Thus, the permittee files for reconsideration.

Since (a) the weather factors were beyond the permittee's

control and (b) all other remaining possible construction steps -

site acquisition and installer contracting - were completed, the

permittee maintains that it has complied with the applicable rules

and is therefore entitled to an extension of time to construct.

B. Document~ry Support

Documentary support for Sungilt's position is contained in

Weather Bureau records and various statements from knowledgeable

individuals and officials, detailing as follows:

- for the general and historic weather conditions at the

antenna -site, a meteorologist, at Exhibit 1;-

- for specific weather during the construction permit period,

Weather Bureau data, at Exhibit 2;

- for additional specific weather conditions at the antenna

site, the site lessee, at Exhibit 3;

- for lack of access to the antenna site, Exhibit 4;

for closure of the only approach road connected to the site

access road, Exhibit 5;

- for site acquisition, a copy of the lease, at Exhibit 6; and

- for ins~aller contracting, a copy of the letter rejecting

Sungilt's contract because of adverse weather, at ExhibitS.

2
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Corroborative support for Sungilt's position is provided by

information from the water utility company on-site re~resentati~e,

--
wind data from the University of Arizona, Department of Physics and

Atmospheric Sciences, other service providers and newspaper

articles, at Exhibits 9, 14, 11 and 12, respectively.

II. Request for Reconsideration
G

Sungilt Corporation Inc~, construction permittee of KXGR(TV),

Green Valley, Arizona (Sungilt), by its President,. pursuant to

Section 1.106(a)(I) of the ComJIlission's Rules, hereby petition~_the_

Chief,-·Video Services Division, Mass Media Bureau, to re-consider

the action of November 28, 1997, denying the referenced application

for extension of time to construct Station KXGR(TV), canceling the

construction permit and deleting the call sign (Letter Action).

As shown below, the justification detailed in the extension

application has been misinterpreted, a critical facto~ overlooked

and an incorrect criteria used in denying the application.

III. The Letter Action

The Letter Action noted the history of the construction

permit, fiJ.cluding modification requests and extension requests,

noting specifically the permittee's agreement with the licensee of

KHRR-TV, Channel 40, Tucson to co-locate with that station's

offices and use that station's existing and in-place master control

facilities and production facilities. But, in evaluating the

instant extension application, two critical factually incorrect

conclusions were made:

3'
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(1) that since the 1992 agreement to co-locate with KHRR-TV
........: "II

period, it could not
.~

•

support the instant extension request (Co-location

Rationale); and

(2) that despite poor weather conditions at the transmission

site, during the six months construction period, ther~

were " ... some days: .. " when construction could have

occurrea (Weather Rationale) (emphasis addedj.

The Letter Action also rejected as a basis for an extension,
. .

the permittee's position that delay was associated with the intent

to build a digital television compatible facility.

IV. Basis For Reconsideration

A. Legal Basis

Sungilt argues that the Co-location Rationale and the Weather

Rationale are based on factual misinterpretations of the extension

appl icat ion. Further, Sungi I t maintains that the Bureau has applied

improperly Section 73.3534(b) by applying the two applicable

provisions in the conjunctive, rather than the disjunctive.

Sungllt also maintains that the proceeding concerning

"Advanced Television Systems and Their Impact Upon the Existing

Television Broadcast Service," MM Docket No. 276, despi te not being

specifically sanctioned by the rules, presenting an opportunity in

the 78th television market to initiate digital service immediately

and concurrently with the NTSC service, is an overriding policy

justification.

.4' /
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B. Factual Basis

Contrary· to the pivotal~ assumption in the Letter Action.

access to the remote. mountaintop antenna site during and

throughout the construction permit period from October 26, 1996 to

April 24, 1997, was precluded by early and severe weather, or

th:.r-eats of the same. Snow, ice and hurricane force winds were so

very cfangerous'-t-ha t 'on October 26, 1996 [the day following grant of

the construction permit], the U.S. Forest Service closed, gated and _
-. .J'

locked access to th~ antenna site for virtually the duration of the

Winter to all but emergency vehicles [Exhibits 3, 4, 9 (Par. 8)].

V. Support For Reconsideration

A. Stktement-df Arlene St~vens

Arlene St~Vens is Pr~sident of the construction permittee.

Attached as Exhibit 7 is her declaration [Stevens Declaration].

The Stevens Declaration inter alia' (a) clarifies the meaning of

Exhibit 1 of the extension application (b) states that in August

1996, Sungilt formally acquired rights to its antenna site by

converting its si te availabi Ii ty understanding into a defini te

lease and-(c) documents that Sungilt in October 1996 and Decembe~

1996 arranged for the installation of its transmission facility by

December I, 1996.

Finally, Exhibit 7 explains that th~re are two separate roads

leading to the site. The first begins on the valley floor at the

city limits of Tucson at Milepost 1 and climbs to the summit of the

Catalina Mountains. It is alternately' :named, Catalina Highway,

Gen. Hitchcock Rd. and Mt. Lemmon Highway., lApp.roach. Rd. ] .
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The access road to the Mt. Bigelow transmitter site intersects

Approacfi"'Rd.at.. Mil~post 20 [Access Rd]. The Access Rd. is a

narrow, non-maintained dirt road, 2.2 miles in length leading to

the antenna tower and transmi t ter bui lding. It is outsloped-

(higher in the center than on the sides) wi th an grade of 7-8

degrees. Because of the outslope, when the road is covered with

ice, vehicles can slide off it. [Exhibit 7 (Par. 3), Exh. 9.]

B. The Co-location Rationale

In its 1992 application, the permittee advised the Bureau that

it had expeditiously completed part construction. By arranging for

the immediate availability of its offices, studio/production

facilities and studio/transmitter links by co-locating with Station

KHRR-TV, Sungilt demonstrated that expedition. Sungilt re-stated

that construction progress in its instant application. In reviewing

the application [Letter Action, page 2, paragraph 1], the Bureau

stated -

"In the instant application, you cite this same
agreement [with KHRR-TV] as evidence of substantial
progress."

However, this is incorrect. Sungilt did not seek additional credit

for the prior construction. In re-stating that progress, Sungilt

sought only to clarify its continuing status and to demonstrate,

consistent with Section 73~3534(b), that the permittee had

completed all construction not associated with its antenna site

which had been affected by adverse w~ather conditions.

6 '.'
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C. The Weather Rationale

In its extension applic~tion [Exhibit A], Sungilt maintained

that poor weather conditions (snow accumulation) at the Mt. Bigelow

transmission facility site precluded access to the site during the

construction permit time period. The Letter Action misinterprets

and overlooks the exact wording of Exhibi t A of the extension

application. Exhibit A, paragraph 2, stated that " ... snow

accumulation precluded access to the antenna/transmitter site until

mid-April 1997."

The Letter Action assumed that such weather conditions were

only for "some days" during the six month construction permit

period, thereby suggesting that (a) there were a limited number of

weather-impaired days and (b) most or much of the time, the weather

" ... should have [afforded] ample enough
time to commence constructing the station."
[Letter Action, page,2, paragraph 2.]

However, the opposite was true. For all days during the

construction permit period, except brief periods in November 1996

and/or December 1996, weather conditions precluded access to the

site. And during the excepted brief periods, the threat of adverse

weather precluded construction. [Doty Moore Statement, Exhibit 16,

Titan Towers Statement Ex 3, Sierra Pacific Statement, Ex 8].:

1. WeatherPteclusion

Submitted herewith as exhibit"s as a part of this petition for

reconsideration, are the statements of, or concerning, (i) a

met~orolo'gist, .ExhibIt'·1 . (i il a consul ting engineer, Exhibi t IS' ~

(iii) three ~roadcast equipment construction installers, Bxhibits

" .. 7
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8, 11 and 16 (iv)-a representative of Prime Communications Sites,

"the an(enna site manager- lessee, Exhibit 3 (v) the antenna site

owner, the U. S. Forest Service, Exhibit 4 and (vi) the Pima County

Arizona Sheriff's Department, Exhibit 5~

All of the declarants or information providers individually

and/or collectively conclude that during the construction period

from October 26, 1997 through April 1997, access to the site via

the Access Rd. was precluded by wind,. snow and res idual ice and/or.

the threat thereof. Indeed, for virtually all of the period, the

U.S~ For~st Service had cltised, gated and locked the Access Rd.

And, during the same time period, the Sheriff's Department

intermittently and without notice (i. e. , responding to

unpredictable weather conditions) had closed the Approach Rd.

[Exhibit 3, 4, 5 and 7].

The early arrival and long duration of harsh weather

conditions are reflected in the following monthly entries taken

from the National Weather Service records [Exhibit 2]:

* On October 26, 1996, the first snowfall, containing " ... a
record-breaking 2 feet ... " fell on the antenna site on October
26, 1996. [Exhibit 12, first page; Exhibit 2, first page:
1.8" of melted snow];

* On November 29, 1996, there was only .72" of snow, but that
was accompanied by a 1 degree low temperature;

* During December 1996, there was virtually no precipitation,
yet residual ice forced the closing of the paved Approach-Rd.
at least twice, on December 18 and December 19;

.0

* January 1997 was exceptionally harsh. There were 58.5 inches­
of snow recorded. The lowest high was 21 degrees and the
lowest low was nine degrees;

8
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* February 1997 had 46 inches of snow. Reflecting the weather's
unpred ic tabi I i ty, on one day [February 28], there were 30
inches of s~now; .

* On March 1, 1997, there was a low temperature of 13 degrees.
And, there ~ere an a~ditional19 inches of snow. This was the.
continuation of one blizzard that lasted 40 hours, leaving an
accumulated total oOf 56 inches·-af snow;

* On March 31, there was only a "trace" of snow; but that trace
caused the closure of Approach Rd.

* On April 4, 1997, 1.23 inches of rain fell. This was
accompanied by a freezing low temperature of 15 degrees and a
high of only 33 degrees.

The last snowfalls were on April 17, 1997, and April 25, 1997.

[Exhibit 2, last page]. While the snowfall amounts were either

small or traces, they were accompanied by sub-freezing temperatures

[ice]. Those sub-freezing temperatures remained through April 27,

1997 [Exhibit 2, last page].

The above reflects that preclusive weather conditions began on

the day after the construction permit" was granted and ended on the

day after the construction permit expired.

a. The Forest Service Statement

Steve Hensel is a Forest Technician with the u.S. Forest

Service, stationed at Mt. Bigelow, the transmission site which is

owned by the u.s. Forest Service and leased to Prime Communications

Company. Hensel states that he personally is charged with

responsibility as to the access road to the antenna site. He

advises that the Forest Service closes Access Rd fo·r safety.reasons

occasioned by heavy snow and ice. He also states that while they

do 'not keep written records of closures , ,his' recol fe-ction is' that

during _the Winter of 1996, "he closed 'Access Rd -in" late _Octobe,r

9 :; •



1996, that it may have been re-opened briefly subsequently, but

that the road
:'i. ~.

was closed and locked again' and remained . closed

through mid-April 1997 [Exhibit 4].

b. Sheriff's Department

Eric Johnson is a deputy sheriff for Pima County Arizona. He

ig stationed at the Mt. Lemmon substation which is adjacent to Mt.

Bigelow. He states that snow and ice conditions during the winter

season historically require intermittent extended closures of the

Mt. Lemmon Highway which is the sole connection to the access road.

Johnson personally makes closure decisions. Because road closures

are not law violations, no records are kept of the closures. He

recalls many extended ~losu~es of the highway last Winter. He

recalls that the access road leading from the highway at Milepost

20 to the actual site is a narrow, non-maintained dirt road which

was closed by the Forest Service to all traffic for most of last

winter [Exhibit S.].

c. Golden West Meteorology

Michael Pechner operates Golden West Meteorology, a weather

consul t ing firm to the media, transportat ion and construct ion

industries. He has examined data provided by the u.s. Weather

Service, National Oceanic and Atmospheric Administration and the

University of Arizona, Department of Physics and Atmospheric

Sciences.

Generally~ his analysis states that the antenna site is

influenced by two storm tracks which 'produce harsh winter weather

condi tions from early. November to mid-:April wi th . a tendency for"

..
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snowfalls of over 24" in a 24-hour period, temperatures frequently.. -. ...
~6f '10 to~20 degrees and hurricane force winds of~80 to 100 mph. He

states that throughout the Winter atop Mt. Bigelow, thick rime ice

wi 11 cover steel structures such as antennas [Exhibi t 1]. His

analysis confirms the preclusive nature of the weather.

d. Consulting Engineer

Sungilt has had a consulting engineer examine the construction

activity tasks required to complete installation of transmission

facility. He has related the tasks to weather conditions at the

site during the construction period.

The consulting engineer concludes that construction was

impracticable during the construction permit period [Exhibit 15];

and that even had their been access to the site during the period,

completing construction under the weather conditions detailed in

the Weather Bureau data, would have been unsafe and virtually

impossible. He further states that even if there were isolated

days when part construction of some sub-systems could have been

made under heroic conditions, the intervening snow and road

closures, weather exposure and wind would have so damaged partially

installed equipment that such equipment would have had to be

replaced.[Exhibit 15]:

e. International Towers Inc.

International Towers Inc. of Tucson, Arizona, has years of

experience installing and maintaining broadcast transmission

facilities. Their statement [£xhibit 11] riotes th.t Mt. Bigelow is

approximately 8,500 feet above sea level and is adjacent to the

..
~. ~-
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-. southern most snow skiing resort in North America. They conclude-.
that constructi?n on Mt. Bigelow during the Wint~; o'f "1996 was next

to impossIble due to the severe weather [Exhibit 11].

f. Doty-Moore Tower Services Inc.

Doty-More Tower Service [including S & W Communications] is

based in Tucson. They install broadcast transmission facilities.

They state [Exhibit 16] that they have over 23 years of experience

in tower and antenna construction. They reviewed the records of

the u. S. Weather Bureau f6r Mt. Lemmon for the period between

October 1996 to Apr i I 1997. They conclude that "the practical

aspects of construction" during the Winter of 1996 had safety

concerns and they would not have endorsed construction during this

period. They note that conditions are unsafe when temperatures

drop below 3S degrees. And, Sungilt notes that Weather Bureau data

[Exhibit 2, first page] reflects that daytime and nighttime

temperatures at the site first dropped below 3S degrees on October

28, 1996. Exhibit 7 contains photographs of snow accumulation on

an undeterminable day during Winter 1996. They reflect that even

a small amount of melted snowfall at the site's elevation can

produce dangerous ice storm conditions.

g. Sierra Pacific Technology Inc.

For several years, -Sierra 'Paci fic----Technology- .. provided

br-oadcast-engineering -services _··to - television broadcast stations •.'

.Th e i r-s·t-a t-ement-[-Exh i b i't-8 ]-'conf irms-the-S tevens-Declar-at,ion-t.ha·t;....

in Qc-tober-1.996 i-the-permi t tee--'specifically-'sought·.-to engage ~their.

servic~s_to-complete---construction.-of--the_PJ~rmit tee' s statj.OJl.~",,",,--.' .... ,' _. "'. .- . -----. ....
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-.
However, Sierra Pacific flatly declined the engagement because of

the expected adverse weather conditi~~i at-~he ~ite [Eihibit 8].

2. Fallirig Ice Days

Sungilt contends that adverse weather activity and road

closures precluded construction during virtually all of the six

month construction permit period. Nonetheless, Sungilt notes that

during the construction permit time period, there were brief

intermittent periods when their -was no present precipitation and

both Access Rd. and Approach Rd. may have been opened. And,

concurrently there was sunshine and temperatures in the 50's. [See,

e.g., Exhibit 3, "March 9 through March 15. tI
]. However, since the

weather was unpredictable [Exhibit 1 (page 2), 3, 4 (Par. 4), 7

(Par. 5), 9 and 16], . conditions remained dangerous and unsafe

[Exhibit 3, 5, 8 and 16]. Thus, construction was precluded during

these intermittent periods.

One illustration of the danger is falling ice. The antenna

site for Station KUAT-FM*, licensed to the University of Arizona,

is also atop Mt. Bigelow. March 2, 1997, is a day shown in the

Weather Bureau data [Exhibit 2] as having no active weather

condi tions and a temperature of 45 degrees. The above-freezing

temperature and/or winds are believed by KUAT station management to

have caused ice to fall from the tower onto the Station's

transmission line, damaging the line and taking the Station off the

air and requiring emergency repairs· [See, article, Arizona Star,

Sungilt notes that despite the road closures, officials
allow access for emergency repairs only [Exhibit 3]. Because such
repairs typically do~not involve heavy equipment and extended time·

13
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"Ice, Classical Music Don't Mix," March 4, 1~97, at Exhibit 10].

Falling ice not only
. ~

is "capable of
. '." ..~
destroying transmission

equipment, it is, of course, equally capable of inflicting serious

injuries to construction workers.

C. Misperceptions

Sungilt is concerned that the Bureau may be influenced by the

reputation of, and weather conditions in Tucson, the television

market in which its ci ty of license i s located and which its

transmitter site is near. Tucson has a national reputation for the

most number of days per year of ·sunshirie. And, Tucson Winters draw

tens of thousands of visitors and seasonal residents annually for

warmth and golf. However, Sungilt notes that the reputation is of

the Tucson valley floor, not the Mt. Bigelow transmitter site.

More importantly, the antenna site is located in the Santa

Catalina Mountains, atop Mt. Bigelow which is 8500 feet above sea

level [Exhibit 11]. Snowfalls here allows adjacent Mt. Lemmon to

claim title to being the southern most snow ski resort 2 in the

United States [Exhibit 11]. By contrast, the City of Tucson is

located at an elevation of 2,389 feet.

repairs were completed in a single 24-hour dayperiods, the KUAT-FM
[Exhibit 10].

2 As - a clarifying matter, Sungilt notes that permanent
residents of the Mt .. Lemmon ski, areas-are not necessarily snow­
bound during the entire Winter. Although paved Approach Road is
often closed, these residents have intermittent access via
snowmobiles, especially~equipped 4-wheel drive vehicles, etc.
[Exhibit 12]. However, these residents although adjacent to, are
outside the Mt. Bigelow antenna site access road which remained
closed and locked throughout the Winter as detailed above.

1.f
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For the convenienc~ ~f the Burea~, Sungilt submits herewith as. - .

Exhibit 2, raw weather da:ta~ (snow, temperature] as to the

transmitter site. The snow and temperature data were secured by

Arlene Stevens from the National Oceanic and Atmospheric
.... r

Administration, 520 North Park Avenue, Tucson, on December 11,

1997. vThe agency supervises a remote weather monitoring station at

Mt. Lemmon. 3

Sungilt also submits as Exhibit 14, wind data for sample days

for each Winter month for Mt. Bigelow during the construction

permit period. The wind data was obtained by Arlene Stevens from

the Department of Physics & Atmospheric Sciences, University of

Arizona, Tucson on December 11, t997. The University operates a

wind station at Mt. Bigelow. The data reflects typical winds in

excess of 25 mph, a speed considered unsafe for construction

[Exhibit 16, See also, Exhibit 1].

VII. Application of Section 73.3534(b)

The Letter Action appears to hold that in order to secure an

extension, Sungilt must show both substantial construction and

preclusive factors beyond the permittee's control.
l

However,

Section 73.3534(b) allows an extension of time upon occurrence of

either one of the following circumstances;

3 One of Sungilt's principal arguments is that on October 26
and October 27, 1996, heavy snowfalls at the site precluded -access
to the site. Yet, an examination of the raw weather data shows that­
on those dates, the monitoring station recorded only 1.8 and .25
inches of "Rain, melted. It Sungilt is advised that the quoted
expression means that the automated' measuring stat ion' recorded
melted snowfall into a canister-like tube. Unmelted - snow
measurements began in mid-December 1996.

15



..
(a) construction is complete and testing is underway; or

. .-.. ..; -
(b)

. .
substantial construction prog;ess has been made; or

•

(c) no progress has been made for reasons clearly beyond the

control of the permittee and the permittee has taken all- .... -. - ~..
possible steps to proceed.

Sungi I t maintains that whi Ie it need comply wi th only one

circumstance, it has complied with two circumstances, as follows.

Substantial construction progress during the construction

&permit period is shown in a number of factors. In converting its

letter of availability to a definite site lease [Exhibit 6],

Sungilt satisfied the specific example cited in the rules of

acquisition of a site as complying with the rule; and, in arranging

during the permit period for the installation of its transmission

facility with the site manager by December 1, 1996, [Exhibit 6,

Section 1], Sungilt made additional progress. And, in offering to

contract for engineering services of Sierra Pacific Technology to

install the equipment [Exhibit 8], Sungilt made further progress.

Collectively, these efforts constituted substantial progress.

Sungilt also maintains that it has demonstrated the third

factor: uncontrollable preclusion. The cumulative statements as to

the phenomenal winter and the resul t ing weather condi t ions all

indicate clearly that the weather conditions effectively precluded'

access to the antenna site from late October through April. 1997 .

Law enforcement and government officials actually closed, gated and

locked the access road to the antenna site for all but a few days

of the construction permit period. And, construction during those

16
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few days would have put workers at a safety risk [Exhibit 3 and 16]...,
and left ~the partiall~~ installed' equ{pment' vulnerable to the

weather requiring later replacement [Exhibit 15].

wind are factors beyond the permittee's control.

Snow, ice and

Further, with

equipment on haqd

building in place

a site lease in hand [Exhibit 6]; transmission
~- ./

[Exhibit~ tower and trapsmitter

[Exhibit 6, page 1, Sections A and B], all

possible other steps to proceed with construction were made and

perfected during the construction permit period. And, wi th

transmission equipment previously secured and studios and

production facilities previously installed via the co-location

agreement [Exhibit A to Extension Application], Sungilt had

completed all construction steps, except those performable at the

inaccessible transmitter site [Exhibit 7, Par. 9].

The assumption in the Letter Action that there were only "some

days of inclement weather" significantly under-assumed reality. In

fact, the opposi te was true: there were only "some days" of

accommodating weather; but, these isolated and intermittent days

were not sufficient to permit safe construction [Exhs 3,8 and 16].

Mr. Klebe states the situation in terms of technical

capacities:

"AS to the matter of winter construction on the mountain, this
is next to impossible due to the severe weather at that
altitude;" [Exhibit 11]

Mr. Doty states it in safety terms:

"Tower and antenna construction techrii4ues are very stritt
and unforgiving." " ... extreme temperatures create ... unsafe
and potentially dangerous work condition[s]." [Exhibit 16]:

17



Mr. Uyemura~ citing adverse weather, puts it bluntly:.
'''our~firm declined th~ project"." [Exhibit 8]

VIII. Digital Television Proceeding

In the application for extension of time [Exhibit B], Sungilt
..

sought additional time to construct because of the advent of

digi tal telev i s ion (DTV). Sungi 1t no-ted that the Commi s·s ion had

recently adopted technical standards and assigned DTV channel

allocations. Sungilt was assigned as a digital channel, Channel 47,

pairing it with its NTSC channel, Channel 46. Since adjacent

channel broadcasting is technically a very practical and straight-

forwarded technology, Sungilt sought additional time to initiate

DTV in the Tucson market much sooner than required. Sungilt noted

its intent to file an application to modify its facility to

accommodate the digital components.

The Letter Action dismisses as a basis for an extension any

delay occasioned by the permittee seeking to install a combined

NTSC/digital antenna. 4

4 'The Letter Action also notes that the modification
application has not been filed. In response, Sungilt notes that
voluminous petitions for reconsideration of the digital allocation
plans have been requested, including one by the Broadcasters Caucus
that specifically seeks to change Sungilt's first adjacent
allocation. And, Sungilt has been an active participant in that
proceeding. See, "Reply Comments of KXGR(TV)," filed on or about
January 22, 1997, wherein Sungilt has opposed efforts to assign
Sungilt Channel 65 in lieu of Channel 46. Under the circumstances,
it was reasonable for Sungilt to await final Commission action orr
requests for reconsideration of the channel allocation plan before
seeking modification of its NTSC permit and/or filing for a digital
construction permit for Channel 47.

18
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Sungilt maintains that the Bureau has too hastily rejected the.. o.
~delay for the commencement of DTV in the Tucson market as an

additional basis for an extension of time. Since the Commission is

mandating all licensees and permittees to make the transition to
- . -

DTV, the Commission's delay in resolving DTV issues is a factor

beyond Sungilt's control;~and, as such, it is within the ambit of

Section 73.3534(b)(3) of the Rules. And, such mandate must include

considerations of practical capacities and opportunities. As one of

a handful of construction permittees with a first plus adjacent

digital channel assignment, Sungilt is in a very unique position.

Singularly or combined with the weather preclusion and other steps

taken to complete construction, Sungil t maintains that the DTV

delay is justified.

IIX. Conclusion

Having demonstrated that substantial progress was made during

the construction permit period and that factors beyond its control

[weather, road closures, the weather-driven refusal of contractors

to perform] precluded it from additional construction, Sungilt has

demonstrated that it has more than satisfied the requirements of

the rule to justify grant of its extension application. Thus,

Sungilt requests re-consideration, re-instatement of the

construction permit, grant of the extension application and re-

instatement of the call sign.
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2309 North Hampton Street
Tucson, Arizona 85719

Dated: December 26, 1997

20 "

Respectfully submitted,

SUNGILT CORPORATION INC.

By:
Arlene D. Stevens
Its President
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MICHAEL PECHNER
Chief Meteorologist­
High Sierra Office
PO. Box 64
Norden. CA 95724­
(916) 426·3171

SEAN BOYD
Meterologist
KSEE TV Channel 24
5035 E. McKinley Ave.
Fresno. CA 93727
(209) 454·2459 -

KRIS HANSON
Meterologist
Sacramento. CA
(916) 485·2042

ROGER CUNNINGHAM
Research Climatologist
Vallejo. CA
(707) 643·0205

STEVE PAULSEN
Meterologist
KICU TV Channel 36
Son Jose. CA
(408) 298·3636

914 Marietta Court., Cordelia (Fairfield), California 94595,
Phone (707l' 864-6799 FOx (707) 864-6+25'· ~ ,

December22n~ 1997
Via fax and mail

Mrs. Arlene Stevens
Sungilt Corporation.
2309 N. Hampton St.
Tuucson, Az. 87519

Re: Weather for Mt. Bigelow, Arizona transmitter site.

Dear Ms. Stevens:

Mt. Bigelow near Tucson, Arizona lies at an elevation of 8500
ft. in Mogollon Mesa Rim, lying within the extreme southern
end of the Rocky Mountains (formation). Despite its low
lattitude position, its almost 9000 ft. summit is high enough
for this peak to have an Alpine climate. Its affected by two
storm tracks. One of Maritime influence from the Pacific and
another from a more Continental nature from storms

sweeping southward out of Canada. Both can and do produce
major winter storms which envelope this peak in harsh
weather from early November to mid-April. Snow has been

_recorded on the mountain in every month of the year except
July and August. The storms from the north tend to be colder
and drier with light to moderate amounts of snow. However
the weather systems from the Pacific tend to have heavier
snows with a higher water content. Its not uncommon for
snowfalls of over 24" in a 24 hr. period from December thru
March. Low temperatures dUring the winter can drop below
zero and are frequently in the 1a to 20 degree range with
thick rime ice covering steel structures such as antennas
atop these peaks. The other major weather factor
accompanying these storms are the hurricane force winds.

Wind data supplied from· a remote sensing station

NEWSPAPER;1VAND RAOIOfoRECASTS & CONsULTING SERVICE
. SpeclOllzlng IrllongJol')~ forecasts, post weather dota, weather reloted Insurance claims and lawsuits.'

- • - ~ • i~,



operated by the Physics and Atmospheric Sciences
Department at the Universi~y of Arizo~a indicates that
strong winds from both storms tracKs can produce sustained
winds of over 80 mph. Its estima~ed tha~:peak gusts during .
some of the most severest storms can reach over , 00'mph.

However, the frequency of storms varies from year to year
and even from season to season. Snow depths can easily reach
over six feet dUring the ski. season from December to early. '-
April and infrequently have exceeded 9 feet. The Spring,---
Summer and Fall months offer an almost uninter:uptible-
period of rather-caJm weather, only _occasionally disrupted' by .
thundershowers associated with Moonsoon conditions from
old Mexico.

Sincerely,

Meteorologist Mike Pechrier.


